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[B-215998]

Officers and Employees—Life Insurance—Premiums—Refund

Reinstated employees who elected to retire when improperly removed from the
Forest Service may be reimbursed for life insurance premiums deducted from their
annuities during the period of erroneous retirement. However, in computing the
backpay due the employees there must be deducted premiums for the same insur-
ance coverage applicable to them as employees for the erroneous retirement period.
Thus, they will be in the same financial position they would have been in absent the
improper personnel action.

Officers and Employees—Life Insurance—Coverage During
Periods of Suspension

Insurance coverage is determined on the basis of the election of the employee. Ad-
ministrative errors in processing forms do not alter the rights and liabilities of the
employee. Therefore, when the agency reimburses an employee for backpay for a
period he was improperly separated and retired, the computation of his insurance
deductions should be made on the basis of the insurance coverage actually elected.

Matter of: Robert L. Neal, Douglass F. Roy, April 1, 1985:

This action concerns whether or not two employees of the Forest
Service, Department of Agriculture, who were improperly removed
and retired and subsequently reinstated, should be reimbursed for
deductions made from their annuities for life insurance premi-
ums.!

The employees elected to retire when they were removed from
the Forest Service and both elected to continue coverage under the
Federal Employees Group Life Insurance Program. Premiums were
deducted from their annuities. When the employees were reinstat-
ed, they included a claim for reimbursement for the insurance pre-
miums in their claims for backpay. We find that the employees
should be reimbursed for the premiums deducted from their retire-
ment annuities, but the appropriate premiums applicable to them
as employees for the same type of coverage must be deducted from
their backpay award.

BACKGROUND

Mr. Robert L. Neal, Jr. and Mr. Douglass F. Roy are employees
of the Forest Service, Department of Agriculture. On June 14, 1982,
both employees were placed in an “absent without leave” status
and were later removed from their positions for failure to accept
assignments outside of their commuting areas. Both employees
elected to retire at the time of removal. They appealed the removal
actions to the Merit Systems Protection Board. The Board found
that the employees had been improperly removed and ordered the
Forest Service to reinstate the employees to their former positions
as of June 14, 1982.

1 The matter was presented as a request for an advance decision by Betty Deaver,
Authorized Certifying Officer, National Finance Center, Office of Finance and Man-
agement, U.S. Department of Agriculture, New Orleans, Louisiana.
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The employees were under age 65 during the period in question
and were eligible for continued life insurance coverage when they
retired. Both elected to carry the “No Reduction” or non-declining
option for basic life insurance. In addition Mr. Neal also elected
coverage under options A, B, and C. They now claim they should be
reimbursed for the amounts deducted from their retirement annu-
ities for insurance.

The authorized certifying officer, however, questions whether
these credits may be allowed because the employees elected the in-
surance coverage, were covered by the insurance during the period
of erroneous retirement, and therefore dc not appear to be due a
refund.

The issue involved is whether an employee who elects to retire at
the time of an improper removal and elects to have premiums for
life insurance deducted from his annuity is entitled to a refund of
this amount upon his reinstatement.

LIFE INSURANCE PROGRAM

The statutory authority for Government life insurance for Feder-
al employees is 5 U.S.C. § 8701-8716 (1982). Under this authority
the Office of Personnel Management issues regulations which pre-
scribe the time at which and the conditions under which an em-
ployee is eligible for coverage. These regulations are found at 5
CF.R. Parts 870-873. See also Federa! Personnel Manual (FPM)
Chapter 870, and FPM Supplement 870-1.

An employee who retires from an insured position, who was in-
sured for the 5 years immediately preceding retirement, who does
not convert to an individual policy and who retires on an immedi-
ate annuity, may continue to be covered by Federal life insurance.
5 U.S.C. §8706(b)1) (1982). However, the eligible employee must
make an election at the time of his retirement. The election affects
the type of insurance coverage he will have after he reaches age 85
(or if the employee is over 65, it will affect the insurance coverage
he will have when he retires).

The employee has three choices regarding the coverage {or basic
insurance he will have after age 65. He may elect “75 Percent Re-
duction” (after age 65, benefits are reduced monthly by 2 percent
until they are 25 percent of the amount of insurance that would
have been available at retirement). 5 C.F.R. § 870.601(c)2). Employ-
ees who select the “75 Percent Reduction” pay no premiums for
coverage after retirement. 5 C.F.R. § 870.501(g). He may elect “50
Percent Reduction” (after age 65 benefits are reduced monthly by 1
percent until they are 50 percent of the amount that would have
been available at retirement) or “No Reduction” (benefits remain
the same after age 65). 5 C.F.R. § 870.601(c)@3) and (4). For the 50
percent or the no reduction elections, the retiree’s annuity is re-
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duced by an amount based on the type of election made. 5 C.F.R.
§ 870.501(f)(2) and (3).

In addition, empioyees may elect to continue optional coverage.
Option A provides standard life insurance, option B, additional life
insurance in multiples of the employee’s annual basic pay at retire-
ment and option C provides insurance of family members. Payment
for optional insurance is deducted from the retiree’s annuity until
he reaches age 65, at which time deductions cease and coverage is
gradually reduced. 5 C.F.R. §§871.401(b), 871.601, 872.401(b),
872.601(a), 873.401(b) and 873.601.

ANALYSIS

As is indicated above, both employees selected the “No Reduc-
tion” option and Mr. Neal also elected optional coverage. Appropri-
ate deductions were made from their annuities. They assert that
since they were both under age 65 during the period in question,
the amounts deducted for basic insurance purchased no “current”
insurance, that is, no insurance for the period of erroneous retire-
ment, and they should be reimbursed for the total amount that was
deducted for that coverage. In addition it is argued that the law
waives deductions for life insurance from backpay awards.

First, as to the waiver of premiums from backpay awards, the
law, 5 U.S.C. § 8706(e), provides that if the life insurance of an em-
ployee stops because of a separation which is thereafter found to be
erroneous, the employee is deemed to have been insured for the
period of separation. This section also states that deductions for in-
surance that would have been made during that period should not
be deducted from any backpay award, unless death or accidental
dismemberment of the employee occurs during that period.

Since this statute directs waiver only in cases where insurance
had been stopped, it is not applicable to the case before us where
insurance coverage was continued during the period involved. This
conclusion is supported by the legislative history of the statute
which indicates that the purpose of the law was to remedy the spe-
cific problem of deduction of life insurance premiums from the
backpay awards of reinstated employees to pay for insurarnce cover-
age for a period when the insurance had been stopped, the employ-
ee was not covered, and had he died during the period of separa-
tion, his beneficiaries would have received no benefits.>2

The employees also argue that although the life insurance premi-
ums were deducted from their annuities, they received no immedi-
ate or “current” benefit from the payments made during the period
of erroneous retirement for basic coverage. Since both retired at an

2Pub. Law 92-529, October 21, 1972, 86 Stat. 1050, added the provisions now con-
tained in 5 USC. § 8706(e) ’I'he purpose of those provisions is discussed in S. Rep.
No. 92-1301, 92d Cong., 2d {rmted in 1972 U.S. Code Cong. and Ad. News,
4232-4233, and H.R. Rep. No 92—12 9, 92d Cong., 2d Sess.
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age under 65 years old, had either of them died during the period
of erroneous retirement, the benefits that would have been re-
ceived by their beneficiaries under the “No Reduction” election
would have been the same as they would have receivad if the em-
ployees had selected the “75 Percent Reduction” and nothing had
been deducted from their annuities.

The agency points out that the employees elected insurance and
were covered by the insurance during the entire period. They re-
ceived the benefit of coverage under a nondeclining plan and
should therefore not be reimbursed. (We note that regarding the
basic life insurance, the employees would not have received any ad-
ditional benefits under the “No Reduction” election had they died
prior to reaching age 65; however, amounts paid for options A, B or
C in addition to basic life insurance did provide “current” and addi-
tional insurance during the period of erroneous retirement).

Section 5596 of title 5 provides for backpay for an employee af-
fected by an unjustified personnel action. The regulations imple-
menting the statute are found in 5 C.F.R. § 550.801, et seq. A rein-
stated employee may receive an amount equal to all or any part of
the pay, allowances and differentials which hza would normally
have earned during the period if the personnel action had not oc-
cuired, less certain deductions. The employee is deemed to have
performed service for the agency during the entire period. In es-
sence, to the extent possible, the employee is financially “made
wholz” through an award of pay, allowances and differentials. 5
C.F.R. § 550.805. However, the employee may not be granted more
for pay, allowances and differentials than he would have reczived
had the unjustified separation not occurred. 5 C.F.R. § 550.805(b).

In the present case, but for the erroneous retirement the employ-
ees would not have been receiving annuities and they would not
have been paying premiums for insurance as annuitants. However,
they presumably would have been paying for the insurance as em-
ployees.

The backpay award should place the employees in the same fi-
nancial position they would have been in had the improper action
never occurred. Therefore, in computing their backpay award, they
should be refunded premiumns withheld for insurance during the er-
roneous retirement period. However, the premiums for the same
type of insurance chargeable to them as employees must be deduct-
ed from the backpay award.

Regarding Mr. Neal’s case, the agency found that errors had
been made in the deductions for options A and B of his insurance
during the erroneous retirement period. The Office of Personnel
Management neglected to deduct for option A for a period of
months, and for option B, deducted at the rate for five times his
annual pay at retirement rather than for three times his pay as he
selected. The agency asks how this error should be dealt with.
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It is well established that insurance coverage is determined on
the basis of the election of the employee. An election or waiver by
an employee if done in accordance with the applicable law and reg-
ulations, is determinative of his rights and liabilities. Administra-
tive errors in processing forms or in making deductions do not
alter those rights and liabilities. See 34 Comp. Gen. 257 (1954); Ber-
nard J. Killeen, B-198207, January 14, 1981.

Since by virtue of his election, Mr. Neal was covered under
option A, and had he died at any time during the period of errone-
ous retirement, his beneficiaries would have been entitled to the
benefits under option A, properly calculated premiums for option A
coverage applicable to an employee should be included in the pre-
miums deducted from his backpay award. Of course, the full
amount he actually paid for option B while he was erroneously re-
tired should be included in the amount refunded to him.

Accordingly, the amounts creditable to Mr. Neal and Mr. Roy for
insurance coverage should be calculated as outlined in this deci-
sion.

[B-216516.2]

Contracts—Negotiation—Cost-Plus-Award-Fee Contracts—
Award Fees—Regulatory Limit

Award of a cost-plus-award-fee contract at proposed estimated cost plus 10 percent
award fee does not violate regulatory limitation on award fee, even where the fov-
ernment’s cost realism analysis indicates that actual cost of performance will be
$920,000 less than proposed cost. Cost realism analysis is only an evaluation and se-
lection tool, and award fee must be based on the amount specified in the contract.

Matter of: CACI, Inc.—Federal, April 1, 1985:

The Navy request reconsideration of our decision in CACI-Inc.—
Federal, B-216516, Nov. 19, 1984, 64 Comp. Gen. 71, 84-2 CPD 1542,
in which we sustained the protest of CACI against an award of a
contract to Bechtel Operating Services Corporation under a request
for proposals issued by the Naval Supply Center, Oakland, Califor-
nia. This cost-plus-award-fee contract, No. N00228-84-C-5005, was
for warehousing and associated services for portable hospital units.
As indicated below, we modify that decision on one point.

In our decision, we sustained the protest on two separate
grounds. First, we held that the Navy had performed a deficient
analysis of CACI’s costs proposal by adding, as a direct cost, person-
nel proposed by CACI as part of its indirect cost pool, without prop-
erly verifying how the particular cost was treated under CACI’s Ac-
counting system and the Cost Accounting Standards.

Second, we held that Bechtel’s proposed award fee violated a 10
percent regulatory limitation. This was because the Navy, in its
cost realism analysis, estimated that Bechtel’s cost of performance
would be $15,818,637, and based its selection on this amount. The
subsequently-awarded contract, however, was for $16,739,709, the
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full amount proposed by Bechtel. This means, we stated, that a pro-
posed award fee of $1,673,961 is 10.59 percent of the estimated cost
of the contract, and thus exceeds the 10 percent limitation in De-
fense Acquisition Regulation (DAR) §3-405(d), reprinted in 32
C.F.R. pts. 1-39 (1984).

Based on the foregoing, we recommended that the Navy conduct
further negotiations with the offerors in the competitive range and
then solicit revised cost proposals. Unless Bechtel was the success-
ful offeror on this recompetition, we recommended that its contract
be terminated.

The Navy requests reconsideration of the portion of our opinion
concerning the fee limitation, asserting that our decision is legally
incorrect on this point and has no regulatory support. However,
the Navy also states that it intends to follow our recommendations
in this matter. The decision was requested by the United States
District Court for the District of Columbia in connection with
CACI, Inc.—Federal v. United States et al. (Civil Action No. 84-
2971). The court has subsequently dismissed this action without
prejudice. Since the matter has been dismissed without prejudice
by the court, we will reconsider the fee limitation portion of our
decision. See Optimum Systems, Inc., 56 Comp. Gen. 934 (1977), T7-2
CPD 1165; Planning Research Corporation Public Management
Services Inc., 55 Comp. Gen. 911 (1976), 76-1 CPD 1202.

As noted above, DAR § 3-405(d) states that the maximum fee
(base fee plus award fee) on cost-plus-award-fee contracts shall not
exceed the limitations stated in DAR § 3-405.6(c)2), as follows:

* * * 10 US.C. 2306(d) provides that in the case of a cost-plus-fixed-fee contract,
the fee shall not exceed ten percent (10%) of the estimated cost of the contract, ex-

clusive of the fee, as determined by the Secretary concerned at the time of entering
into such contract * * *.

We stated in CACI:

As indicated in DAR § 3-405.6(cX2), supra, the estimated cost is to be determined
by the government at the time of entering into a contmct Thls govemment determi-
nation could only be done by a price or cost analysis. *

The Navy’s basic disagreement with our declslon in CACI con-
cerns the interpretation of the phrase “estimated cost of the con-
tract,” as used in the regulation. The Navy asserts that a “cost re-
alism estimate” such as it used to evaluate CACI’s and Bechtel’s
proposals is separate and distinct from the “estimated cost” for
which it has contracted and which it used to determine the award
fee. The Navy concludes that it determined the “estimated cost of
the contract” when it accepted Bechtel’s proposal, including pro-
posed costs, and that this was a matter within the Navy’s discre-
tion.

The Navy’s action in this case, i.e.,, executing a contract in an
amount that is $920,000 more than it expected performance to cost,
was unusual. Indeed, in most cases the estimated cost for award se-
lection purposes would be the same as or higher than the estimated
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cost specified in the contract. Consequently, we believe such a dis-
crepancy between proposal and agency-anticipated costs would or-
dinarily warrant reopening price negotiations.

In our prior decision, we interpreted DAR § 3-405.6(c)(2) as re-
quiring the same estimate used for award selection purposes to be
used for determining the fee limitation. However, upon further re-
flection, we now agree that the Navy has a valid point and that the
regulation must be interpreted such that the controlling figure for
calculating an award fee should be that objective estimated cost
figure specified in the contract. In this case, this amount appears to
be bona fide as CACI's intended estimated cost of the contract;
there is no indication here that this higher estimated cost was in-
tended solely to justify a fee in excess of what would otherwise be
the fee limitation. Qur original recommendation, as the Navy
points out, would require the agency unilaterally to set the con-
tract price, which it legally could not do. Here, without further ne-
gotiations, the Navy could only have accepted the best and final
price proposed by Bechtel. This “estimated cost” is then the maxi-
mum amount that will be funded, and an award fee that does not
exceed 10 percent of this amount does not violate DAR § 3-
405.6(c}(2). This is so even if this estimated cost ultimately turns
out to be erroneously high, so that actual fee earned may exceed
ten percent of the actual costs incurred.

To the extent indicated, we modify our prior decision.

[B-2167073

Bids—Mistakes—Corrections—Propriety

Agency acted reasonably in allowing correction of a mistake in bid where the bid-
der’s worksheets show an inadvertent error in failing to add a $7.00 item, thus
clearly establishing that a mistake was made, how the mistake occurred, and the

. amount of the intended bid.

Bids—Unbalanced—Propriety of Unbalance—‘‘Mathematically
Unbalanced Bids’’—Materiality of Unbalance

Bid that was grossly unbalanced mathematically should have been rejected since ac-
ceptance of the bid was tantamount to allowing an advance payment.

Matter of: Riverport Industries, Inc., April 1, 1985:

Riverport Industries, Inc. protests an award to B-K Manufactur-
ing Company, Inc., under invitation for bids (IFB) No. DAAH(01-84-
B-0090 issued by the United States Army Missile Command. River-
port contends that B-K was improperly permitted to correct a mis-
take in its bid after bid opening. Riverport also contends that B-K's
bid was unbalanced  and should have been rejected as nonre-
sponsive.

We deny the protest in part and sustain it in part. v

The IFB solicited bids to furnish 38,431 TOW Missile overpacks
plus two units for first article testing. Five bids were submitted; B-
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K and Riverport submitted the two lowest bids, as set out in an Ap-
pendix to this decision. Riverport submitted a single unit price for
the overpacks and a price ($250.00 each) for first article testing. B-
K bid a price for first article testing ($185,000.00 per unit) and two
unit prices, one to be applied if first article testing was required
and another to be applied if first article testing was waived.

After bid opening, B-K notified the contracting officer that a mis-
take had been made and requested an opportunity to correct its
bid. B-K explained that it had made an error in addition by inad-
vertently failing to add a $7.00 item identified on its work papers.
The item in question concerned the cost of plywood, wire and mis-
cellaneous materials. B-K was allowed to correct its bid after the
agency determined from the worksheets and supporting statements
that the nature and existence of the mistake and the bid actually
intended had been proven by clear and convincing evidence.

Riverport contends that the correction of B-K's bid was improper
because it allowed B-K two opportunities to bid on the contract.
Riverport questions B-K’s evidence, which it does not find to be
convincing. However, Riverport has not explained why it thinks
this is so.

In our view, the Army acted properly in allowing correction of B-
K’s bid. A bid that would remain low after correction may be cor-
rected where the bidder provides clear and convincing evidence of
the existence of a mistake, the manner in which the mistake was
made, and of the intended price. Butler Corp., B-212497, Oct. 31,
1983, 83-2 CPD { 518. We have examined B-K’s worksheets and the
other evidence prcvided to the Army. The worksheets clearly show
that B-K broke out the cost of the material in question but failed to
add this cost when it calculated its unit cost for the 38,431 over-
packs. Since B-K relied on its erroneously calculated unit cost to
calculate its bid prices with and without first article testing, these
prices were in error by similar amounts. In the circumstances, we
agree with the Army that the 2vidence of the mistake, of how the
mistake was made and of the amount of B-K’s intended bid is clear
and convincing. Therefore, this portion of the protesi is denied.

Riverport also argues that B-K’s bid should have been rejected
because it was unbalanced. Riverport says that B-K bid $185,000
each on the two first article units while oiher bids ranged from no
charge to $1,000 per unit. Also, B-K’s bid on the 38,431 producticn
units was low compared to the other bidders’ prices. Riverport
argues that B-K’s bidding allows it “to receive payments for a sub-
stantial portion of its contract prior to performing an equivalent
amount of work under said contract.” Accerding to Riverport, this
will result in a windfall for B-K and will deprive the government of
the use of its funds earlier than would a more balanced bidding
structure.

A bid to be rejected as unbalanced must be both mathematically
and materially unbalanced. While a bid is said to be mathematical-
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ly unbalanced if it does not carry its share of cost plus profit, it is
materially unbalanced if, for example, there is reasonable doubt
that award will not result in the lowest ultimate cost to the govern-
ment. Jimmy'’s Appliance, 61 Comp. Gen. 444 (1932), 82-1 CPD
1 542. The Army correctly points out that B-K’s overall bid offers
the lowest cost and urges, therefore, that B-K’s bid be viewed as
not materially unbalanced.

We think, however, that when a bid is grossly unbalanced mathe-
matically it should be viewed as materially unbalanced since ac-
ceptance of the bid would be tantamount to allowing an advance
payment. Advance payments, that is payments made in advance of
performance of work, are prohibited by 31 U.S.C. § 3324 (formerly
31 U.S.C. §529), except as otherwise expressly authorized by law.
10 U.S.C. §2307 (1982) allows the Secretary of the Army to make
advance, partial, progress or other payments under contracts in
cases where the contractor gives adequate security and the Secre-
tary determines such action would be in the public interest. How-
ever, requests for advance payments generally must be separately
approved under the Federal Acquisition Regulation (FAR), 48
C.F.R. § 32.408 (1984).

In view of the significantly lower value placed on first articles by
the other bidders, it is implausible on this record that first articles
are worth anything like $370,000. Since B-K’s first article price is
far in excess of the value of the first articles, its first article price
does not appear to be related to the work required to produce first
articles, but rather, appears to include a substantial additional pay-
ment. Accordingly, we think B-K’s bid should have been rejected as
unbalanced.

We have been informed by the Army that first articles have been
delivered and approved under B-K’s contract and that delivery of
production units has begun. Because the government has already
incurred the cost of first article testing, contract termination and
reprocurement at this time would only increase its costs and would
not be in its best interests. Solon Automated Services, Inc., B-
206449.2, Dec. 20, 1982, 82-2 CPD 1 548, aff'd, Crown Laundry and
Dry Cleaners, Inc.; Solon Automated Services, Inc.—Reconsider-
ation, B-206449.3, B-206449.4, Apr. 5, 1983, 83-1 CPD { 355. Accord-
ingly, while we will not recommend corrective action, we are by
separate letter, bringing our concerns regarding the award of this
contract to the attention of the Secretary of the Army.

The protest is sustained in part and denied in part.

[B-216820]

Travel Expenses—Constructive Travel Costs—Limited to Cost
of Common Carrier

An employee, in computing constructive travel by common carrier, claims mileage
and parking as if his spouse drove the employee to and from the airport. However,



444 DECISIONS OF THE COMPTROLLER GENERAL 64

for computing constructive travel costs, orly the usual taxicab or airport limousine
faries, plus tip, should be used for comparison purposes.

Travel Expenses—Constructive Travel Costs—Limited to Cost
of Comimen Carrier

An employee and his agency disagree over the proper computation of the cost of a
Government vehicle in determining the employee’s constructive travel claim be-
tween his headquarters and temporary duty station. However, for the purposes of
the constructive cost of common carrier transportation, the cost of a Government
vehicle may not be used since it is defined in the Federal Travel Regulations as a
special conveyance and not a common carrier.

Travel Expenses—Temporary Duty—Commauting Expenses—
Constructive Per Diem v. Mileage Reimbursement

An employeeg, in computing his constructive travel claim, claims parking fees at the
temporary duty location. Paragraph 1-4.3 of the Federal Travel Regulations pro-
vides a limit or reimbursement based on the constructive cost of traveling (o and
from the temporary duty area. Thus, local travel costs at the temporary duty area
are separate from conetructive travel costs to and from the temporary duty area.
The employee should be reimbursed for only those local travel costs actually in-
curred without limitation by consiructive cost.

Matter of: Thomas L. Wingard-Phillips—Computing
Constiructive Cest of Travel, April 1, 1925:

ISSUES

The issues in this decision involve the proper computation of con-
structive travel by common carrier where, for reasons of personal
preference, the employee traveled by his privately-owned vehicle
(POV). We hold that for constructive travel to and from the
common carrier terminal, the employee must determine construc-
tive travel on the basis of the usual taxicab or airport limousine
fares, not on the basis of mileage and other expensss incurred in
using the employee’s privately-owned vehicle. In addition, we hold
that in determining the constructive cost of travel to and from the
temporary duty location, a Government-owned or leased vehicle
may not be used in the cost comparison. Finally, we hold that local
travel costs at the temporary duty area are separate from the con-
structive travel costs to and from the {emporary duty location;
such local travel costs may be paid only as they are actually in-
curred.

BACKGROUND

This decision is in response to a request from Robert A. Carlisle,
Director, Division of Accounting, Fiscal and Budget Services,
Region X, Sccial Security Administration (SSA), concerning the
travel claim of Mr. Thomas L. Wingard-Phillips, an SSA employee.

Mr. Wingard-Phillips was authorized to travel from Seattle,
Washington, to Salem, Oregon, in order to perform temporary duty
during November 13-18, 1983. His travel order authorized travel by
airplane to Portland and Salem, or General Services Administra-
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tion (GSA) vehicle from Portland to Salem, but Mr. Wingard-Phil-
lips chose to drive his own POV,

Mr. Wingard-Phillips claims reimbursement for actual travel and
per diem in the amount of $371.35, and he computed his construc-
tive travel on the basis of air travel from Seattle to Portland,
Oregon, and use of a GSA vehicle from Portland. According to Mr.
Wingard-Phillips, the constructive travel would have cost $400.95,
but the agency disputes this figure in three respects. First, the
agency denied his claim for $4 in constructive travel for parking at
the Seattle airport on the basis that an employee can claim either
parking or mileage but not both.

Second, the agency denied his constructive claim for $39.65 as
the daily rental charge ($7.93/day for 5 days) for the GSA car on
the basis that the “Park and Fly” GSA vehicles at the Portland
airport are leased to the agency and the rental charge is paid re-
gardless of the use of the vehicle.

Finally, the agency denied the constructive travel claim of $22.50
for parking at the Salem office since it was unclear why the em-
ployee did not incur this cost under his actual travel. Mr. Wingard-
Phillips states that the cost of parking at the Salem office would
have been $4.50 per day ($22.50/week), except when his spouse ac-
companied him and drove his POV to and from the Salem office
each day.

OPINION

Under the provisions of the Federal Travel Regulations, FPMR
101-7 (September 1981) (FTR), para. 1-2.2d and 1-4.3, incorp. by
ref,, 41 CF.R. § 101-7.003 (1983), an employee who uses a POV as a
matter of personal preference instead of a common carrier may be
reimbursed for actual travel plus per diem, but limited to the total
constructive cost of common carrier transportation and construc-
tive per diem by that method of transportation. The comparison is
between total actual costs and total constructive costs. Carl H. Cot-
terill, 55 Comp. Gen. 192 (1975), and Rand E. Glass, B-205694, Sep-
tember 27, 1982.

Airport parking

We note that the agency denied the $4 claim for parking on the
basis that Mr. Wingard-Phillips can either claim round-trip mile-
age to and from the airport (drop-off by spouse) or mileage and
parking at the airport (POV left at the terminal), but not both.
However, the applicable regulation contained in FTR para. 1-2.3¢
provides that for local transportation to and from carrier termi-
nals, reimbursement is allowed for the usual taxicab and airport
limousine fares, plus tip, between the terminal and the employee’s
home or place of business. We believe, in computing Mr. Wingard-
Phillips’ constructive travel, that the usual taxicab or airport lim-
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ousine fare must be used for comparison purposes, rather than the
mileage and other costs associated with use of a POV to and from
the common carrier terminal. The issue of airport parking is there-
fore not relevant to Mr. Wingard-Phillips’ constructive travel
claim, and his constructive travel cost should be recomputed on the
basis of the usual taxicab or limousine fares to and from the air-
port terminal.

GSA rental car

Mr. Wingard-Phillips also claims as part of his constructive
travel claim the daily rental charge of $7.93 for use of the GSA
rental vehicle plus a mileage charge of 9 cents per mile. The
agency allowed him a higher rate of 12 cents per mile, but denied
his claim for the daily rental charge since the “Park and Fly” vehi-
cles leased by the agency are charged to the agency whether or not
they are in use.

As noted zbove, FTR para. 1-4.3 provides that when a POV is
used for official purposes as a matter of personal preference in-
stead of common carrier transportation, the employee is reim-
bursed for the actual travel performed, based on the mileage rate
prescribed in para. 1-4.2(a) plus per diem, not to exceed the total
constructive cost of travel by common carrier. Paragraph 1-4.3a de-
scribes the modes of travel te be used for comparison, airplane,
train, and bus, but there is no reference to GSA-leased vehicles.

In our decisions in Cotterill, 55 Comp. Gen. 192, and Glass, B-
205694, cited above, we held that rental cars and taxis may not be
included in the constructive cost of common carrier trainsportation
under FTR para. 1-4.3, except for the usual transportation costs to
and from the common carrier terminals. The rationale behind this
is that rental cars and taxis are special conveyances under the FTR
rather than common carriers. See FTR para. 1-1.3¢(5) and 1-2.2c(4).
We believe the same rationale applies to Government-owned or
Government-leased vehicles. See FTR para. 1-1.3¢(5) which includes
Government-furnished transportation in the definition of special
conveyances. Therefore, such vehicles are not forms of common
carrier transportation and are not listed for comparison purposes
under FTR para. 1-4.3a.

Accordingly, we conclude that Mr. Wingard-Phillips’ constructive
travel should be computed on the basis of common carrier trans-
portation between Seattle and Salem, plus the usual transportation
to and from the terminals. The agency’s comparison using the con-
structive cost of a GSA vehicle is improper and may not be fol-
lowed. Mr. Wingard-Phillips’ claim for constructive costs should be
recomputed based on the above discussion.

Parking at temporary duty location

The last item in Mr. Wingard-Phillips’ claim is the constructive
cost of parking at the temporary duty location, Salem, Oregon. Mr.
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Wingard-Phillips claims that when his spouse accompanies him on
his trip to Salem, instead of parking his POV at the Salem office
each day at a cost of $4.50 per day, she drives him to and from the
office. The agency denied his claim for the constructive cost of
parking in Salem (if he had used the GSA vehicle) since it was un-
clear that Mr. Wingard-Phillips spouse accompanied him on this
trip.

It is the purpose of FTR para. 1-4.3, previously cited above, to
provide a limitation on reimbursement based on the constructive
costs of traveling to and from the temporary duty area. Thus, our
decisions have held that local travel costs in the temporary duty
area are separate from constructive trawel costs to and from the
temporary duty area, and such local travel costs are not to be con-
sidered as a unit in determining the constructive cost of travel by
common carrier. Glass, B-205694, cited above, and Albert L.
Hedrich, B-181046, November 12, 1974. Therefore, we need not con-
sider the constructive cost of parking at the temporary duty loca-
tion; Mr. Wingard-Phillips should be reimbursed only for those ex-
penses he actually incurred at the Salem location, in this instance
local mileage to and from the office each day (30 miles for the
week).

Accordingly, Mr. Wingard-Phillips’ travel voucher may be paid
consistent with the above discussion.

[B-217011]

Subsistence—Actual Expenses—Maximum Rate

The Department of Housing and Urban Development (HUD) requests a decision on
whether foreign delegations on invitational travel and their official HUD escorts
may be paid subsistence expenses exceeding the statutory limitation for Federal
travel reimbursement. We find no basis to make an exception to the statutory limi-
tation in this case. United States Information Agency, B-219375, December 7, 1982,
is distinguished.

Subsistence—Per Diem—Headquarters—Prohibition Against
Payment

The Department of Housing and Development (HUD) requests a decision on wheth-
er HUD employees escorting foreign delegations may be paid subsistence expenses
at their ofﬁcia.ly duty stations. The Federal Travel Regulations provide that an em-
ployee may not be paid per diem or actual subsistence expenses at his or her perma-
nent duty station. There are certain exceptions, but we find no exception that would
apply in this case. Therefore, employee escorts at their permanent duty stations
may not be paid subsistence expenses.

Matter of: Department of Housing and Urban Development—
Excess Subsistence Expenses—Subsistence at Official Duty
Station, April 1, 1985:

The Director, Office of Finance and Accounting, Department of
Housing and Urban Development (HUD), has requested a decision
concerning subsistence expenses for foreign delegations on invita-
tional travel and their agency escorts. In essence, the Director asks

483-210 0 - 85 -~ 2
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for our determination that HUD be permitted to rent hotel accom-
modations via purchase orders for members of foreign delegations
and the HUD employees assigned as escort officers at a cost exceed-
ing the allowable subsistence expense limitation under 5 U.S.C.
§ 5702 (1982). The Director cites as precedent for this our decision
in United States Information Agency-Excess Cost of Hotel Rooms,
B-209375, December 7, 1982. The Director also requests our deter-
mination that subsistence expenses may be authorized for the HUD
escort officer when a foreign delegation travels to his or her official
duty station.

For the reasons stated below, we conclude that HUD’s foreign
delegations and their offitial esc >rts are subject to the applicable
statutory limits on daily reimbursement of subsistence expenses.
Therefore, HUD may not rent lodgings for the performance of offi-
cial business on a basis that would cause the subsistence expense
limitation to be exceeded for the foreign visitors or escorts. Also,
we conclude that the HUD escorts cannot be authorized subsistence
expenses at their official duty stations.

1. Applicability of the Subsistence Expense Limitation

Under the provisions of 5 U.S.C. § 5702 (1982), and the Federal
Travel Regulations, FPMR 101-7 (September 1981), incorp. by ref,
41 CFR §101-7.003 (1983) (FTR), Parts 7 and 8, maximum subsist-
ence expense reimbursements are established for Federal employee
travel. Generally, the same travel allowances apply for invitational
travel as for travel by Federal employees. See 5 U.S.C. § 5701(2);
Category “Z” Travel, B-187402, May 19, 1977. Also, we have held
that while agencies may contract for lodgings and meals outside of
the District of Columbia,! they cannot thereby avoid the subsist-
ence expense limitations. Bureau of Indian Affairs, 60 Comp. Gen.
181, 182-183 (1981):

* * * gince it is well established that officers of the Government may not do indi-
rectly that which a statute or regulation forbids doing directly, we conclude that the
statutory and regulatory limitations on per diem rates or actual expense rates are
equally applicable to contracts or purchase orders entered into by agencies for lodg-
ings or meals. Thus, appropriated funds are not available to pay for subsistence ex-
penses in excess of the amounts authorized by statute or the implementing regula-
tions, regardless of whether the employee is reimbursed for such expenses or the
agency has procured lodgings or meals by contract.* * *

While apparently recognizing the general applicability of the
above rules, HUD submits that an exception is warranted in the
case of the foreign delegations sponsored by HUD based on our de-
cision in United States Information Agency, B-209375, supra. This
decision held that the United States Information Agency (USIA)
could contract for lodgings and meals without regard to the subsist-
ence limitations in certain situations, including the situation when

bi 1 See 40 U.S.C. § 34 (1982) concerning the rental of space in the District of Colum-
ia.
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USIA invites foreign dignitaries to the United States and assigns
an agency official to act as an escort officer. We stressed that the
exception is limited to situations where ‘“(a) use of the particular
accommodations is an integral part of the employee’s job assign-
ment, and (b) failure to provide such accommodations would frus-
trate the ability of the Agency to carry out its statutory mandate.”
Moreover, USIA proposed to authorize exceptions only in response
to individual applications setting forth the specific circumstances
justifying the request and incorporating further safeguards. The de-
cision also pointed out that this approach was consistent with
USIA'’s past practice.

The HUD letter states that, in many instances, the subsistence
requirements of its foreign delegations and their official escorts
may be in excess of the current maximum statutory rate of $75 per
day. Further, HUD states that use of the particular accommoda-
tions required is an integral part of the Department’s mission and
that failure to reimburse the excess subsistence expenses of its for-
eign visitors and their agency escorts would frustrate the ability of
HUD to carry out its statutory mandate.

In responding to the HUD request, we note, preliminarily, that
our United States Information Agency decision was not intended to
have general application. Instead, it recognized a narrow exception
to the normal rules based on USIA’s particular statutory mission.
For the reasons stated hereafter, that decision does not apply here.

First, the HUD letter offers no explanation or information to
show how the conditions set forth in the United States Information
Agency decision are met. It merely submits a conclusory statement
without further support. This is not a sufficient basis upon which
we could justify extending the narrow exception stated in our
United States Information Agency decision.

Second, the statutory authority that HUD uses for its foreign del-
egation travel program precludes any exception to the $75 per day
statutory maximum. Section 1701d-4 of Title 12, United States
Code (1982) authorizes the Secretary of Housing and Urban Devel-
opment to exchange data and participate with other nations in car-
rying out his responsibilities and to pay the travel expenses of for-
eign delegations engaging in advisory activities. Subsection (a)(1) of
that section specifically provides that “* * * such travel expenses
shall not exceed those authorized for regular officers and employ-
ees traveling in connection with said activities * * *.” In view of
this provision, we do not believe HUD can reasonably maintain
that the conditions present in the United States Information
Agency decision apply to it.

II. Subsistence Expenses at Official Duty Station

With regard to HUD’s second question, we observe that the HUD
employee escorts may be reimbursed the same rates for hotel ac-
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commodations and meals/miscellaneous expenses as members of
the foreign delegation. However, HUD employee escorts at their
permanent duty stations may not be paid subsistence expenses. In
FTR paras. 1-7.6a and 1-8.1a (Supp. 1, September 28, 1981), it is
provided that an employee may not be paid per diem or actual sub-
sistence expenses at his permanent duty station.

Applying this requirement in Richard Washington, B-185885,
November 8, 1976, we denied an employee’s claim for subsistence
expenses at his permanent duty station in the absence of specific
statutory authority, even though his continued presence at a local
hotel was required as the coordinator of a Federal forum there.
Also, in Ronald Erickson, B-213970, April 4, 1984, we denied an
employee’s claim for subsistence (meal) expenses at his permanent
duty station where he was serving as an escort to a tourism official
of a foreign government and his duties included being present
during meals.

The circumstances presented by HUD appear to be indistinguish-
able from those in Ronald Erickson, B-213970, supra. We have
been advised of no specific statutory authority for HUD to pay em-
ployee escort subsistence expenses at their permanent duty sta-
tions. Therefore, HUD employee escorts at their permanent duty
stations may not be paid subsistence expenses.

[B-218232.2

Contracts—Protests—General Accounting Office Procedures—
Timeliness of Protest—‘‘Good Cause’ Exception Applicability

Reliance on agency advice that a protest could be filed with General Accounting
Office within 30 days of denial of a protest to the aﬁency is not jood cause for filing
an untimely protest by the protester’s attorney where material accompanying the
agency’s letter clearly stated that such protests must be filed within 10 days.

Matter of: Shannon County Gas—Reconsideration, April 1,
1985:

Shannon County Gas requests reconsideration of our dismissal of
its protest concerning the award of a contract for bottled and pro-
pane gas to Blu-Gas of Rushville, Nebraska, under invitation for
bids (IFB) No. A00-0426, issued by the Bureau of Indian Affairs,
Department of the Interior. We affirm our dismissal of the protest.

By letter dated February 19, 1985, received here on February 25,
an attorney for Shannon County Gas filed a protest with this Office
complaining about the agency’s failure to award the firm a con-
tract under the IFB and to comply with agency procedures that im-
plement the Indian Self-Determination and Education Assistance
Act, Pub. L. 93-638, 88 Stat. 2203 (1975) 25 U.S.C. 450, (codified in
numerous titles of the U.S. Code) and the Buy Indian Act, 25 U.S.C.
§ 47 (1982). We dismissed the protest as untimely because it was
filed more than 1 month after the denial on January 21 of Shan-
non County Gas’ protest to the agency. Our Bid Protest Regula-
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tions provide that, in such circumstances, protests to this Office
must be filed within 10 days of when the protester learns of ad-
z'egrse) agency action on its agency protest. 4 C.F.R. §21.2(a)3)
1985).

In requesting reconsideration, the protester contends that the
reason its protest here was untimely was because of a statement in
the agency’s January 21 decision advising the protester that it
could file a further protest with this Office within 30 days of re-
ceipt of the agency’s decision. The protester says it was misled by
this advice and therefore we should consider its protest under sec-
tion 21.2(c) of our Regulations which provides for consideration of
an untimely protest when the protester shows that it had good
cause for filing late. The protester also urges us to consider its pro-
test because the issues raised are significant.

In our view, the protester has not shown that it had good cause
for not filing its protest in a timely manner. The good cause excep-
tion contained in both our former Bid Protest Procedures, 4 C.F.R.
§ 21.2(c) (1984), and in our current Regulations, which were effec-
tive January 15, generally refers to situations where some compel-
ling reason beyond the protester’s control prevents the protester
from timely filing its protest. Owl Technical Associates, Inc.—Re-
consideration, B-206753.2, Oct. 29, 1982, 82-2 CPD { 382. In this
case, although the agency’s January 21 decision incorrectly stated
that the protester could file a protest with our Office within 30
days, the decision cited our Bid Protest Procedures, and indicated
that a copy was attached. It is not clear whether the copy actually
attached was of our former procedures or of our new Regulations.
Regardless of which was attached, however, a reading of either
would have revealed that the period within which to file a protest
here was 10 not 30, days from receipt of the adverse decision on the
agency protest. In addition, since our Regulations have been pub-
lished in the Federal Register, the protester was charged with at
least constructive knowledge of our filing requirements. See
Holmes Ambulance Service Corp., B-213743, Feb. 2, 1984, 63 Comp.
Gen. 186, 84-1 CPD { 143. While the agency’s incorrect advice to
the protester is regrettable, we do not think it is sufficient to re-
lieve the protester from complying with our timeliness rules, see
Peter A. Tomaino, Inc., B-208167, Oct. 29, 1982, 82-2 CPD { 385,
particularly since the protester was represented by counsel.

We also decline to consider the merits of this protest under the
significant issue exception to our timeliness rules. In order to pre-
vent our timeliness requirements from becoming meaningless, this
exception is strictly construed and seldom used, Kearflex Engineer-
ing Co., B-212537, Feb. 22, 1984, 84-1 CPD { 214, and generally ap-
plies only to issues of widespread interest to the procurement com-
munity that have not been considered previously. Sequoia Pacific
Corp., B-199583, Jan. 7, 1981, 81-1 CPD { 13. In this case, while we
recognize the importance of the issues to the protester, it does not



452 DECISIONS OF THE COMPTROLLER GENERAL 64

appear that our resolution of these issues would benefit anyone
other than the protester. See Universal Design Systems Inc.—Re-
consideration, B-211547.3, Aug. 16, 1983, 83-2 CPD { 220.

Moreover, we note that the regulations under section 7(b) of the
Indian Self-Determination and Education Assistance Act with
which the protester claims the agency did not comply involve pro-
cedures for the award of subcontracts to Indian-owned firms, not
prime contracts. See American Indian Technical Services, Inc., B-
207275, May 17, 1982, 82-1 CPD | 470. We further note that, to the
extent the protester is contending that the Buy Indian Act re-
quired the procurement to be set aside for Indian-owned firms, this
Office will not review the broad discretion to implement such a set-
aside that the agency enjoys under the Act unless there is a clear
showing that this discretion may have been abused. Wakon Red-
bird & Associates, B-205995, Feb. 8, 1982, 82-1 CPD | 111. There
has been no such showing here.

We affirm our dismissal of the protest.

[B-218188]

Buy American Act--Waiver—Agency Determination—Not
Reviewable by GAO

Agency head has statutory authority to waive application of BU{eAmerican Act re-
strictions after bid opening where he determines such action to be in the public in-
terest.

Matter of: Lear Siegier, Inc., April 8, 1985:

Lear Siegler, Inc., protests the award of a contract for aircraft
fuel tanks by the Naval Air Systems Command (Navy) to Israel
Military Industries (IMI), an Israeli firm, under invitation for bids
(IFB) No. N00019-84-B-0004. Lear contends that the Navy should
have added a 50-percent evaluation factor to IMI's low bid price
pursuant to the Buy American Act, 41 U.S.C. § 10a, et seq. (1982),
which would have made IMI’s evaluated price higher than the
price offered by Lear.

Lear also filed suit in the United States District Court for the
Central District of California, Lear Siegler, Inc., Energy Products
Division v. John Lehman, et al.,, Civil Action No. 85-1125, seeking
injunctive and declaratory relief and raising substantially the same
issues as raised in the protest. The court has indicated an interest
in our decision. We deny the protest.

The Memorandum of Agreement

Under the Buy American Act, supplies which have been manu-
factured in the United States are to be acquired by the United
States government unless the head of the procuring agency deter-
mines it to be “inconsistent with the public interest” or “the cost to
be unreasonable.” 10 U.S.C. § 10a (1982). In accordance with De-
partment of Defense Federal Acquisition Regulations Supplement
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(DOD FAR Supplement) § 25.205(71) (Defense Acquisition Circular
No. 84-1, March 1, 1984), an offer of goods from a “non-qualifying
country” is to be evaluated by adding a 50-percent evaluation
factor to its price. A “qualifying country” is defined in DOD FAR
Supplement §25.001 as including a defense cooperation country
that has an agreement with the United States for which the Secre-
tary of Defense has made a determination and finding waiving the
Buy American Act restrictions for specified items. In the case of
IMI, a Memorandum of Agreement (MOA) was entered into be-
tween the United States Secretary of Defense and the Israeli De-
fense Minister on March 19, 1